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First Bank of Childersburg v. Florey, 676 So.2d 324, 331 (Ala. Civ. App. 1996)
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��4 775 P.2d 1065 (Ariz. 1989). See also Werner v. Werner, 526 P.2d 370, 377 (Wash. 1974)
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�5. Metcalf, 775 P.2d at 1066.
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�4. calf, 775 P.2d at 1068.

�5. z. Rev. Stat. Ann. §§ 33-503 et seq. (1995).

�6. §§ 33-503(1)

��7. §§ 33-503(2)

��8. calf, 775 P.2d at 1068
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�3. Id. at 1068-69.

�4. Werner v. Werner, 526 P.2d 370, 377 (Wash. 1974); See also Garton v. Title Ins. & Trust Co.,

165 Cal. Rptr. 449, 455 (Cal. Ct. App. 1980).
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Closen & Dixon, supra note 2, at891.

�5. Garton, 165 Cal. Rptr. at 455; Iseling-Jefferson Financial Co. v. United California Bank, 549 P.2d

142 (1976); CommonWealth Ins. Systems, Inc. v. Kersten, 115 Cal. Rptr. 653 (1974). See also 5
ILCS 312/7-101 (1996)
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State of Illinois, Illinois Notary Public Handbook 11 (1996).
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MalcolmL. Morris & E. Christopher Caravette, National Notary Assoc., 18th Annual Conference of
Notaries Public: Employer Responsibility(1997).
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 � �B������S=�� H��F��+��()��'�0��3.��2:n���B�F.�=���>��
Alabama, California, Idaho,Michigan, Missouri, Nebraska, Nevada, Tennessee, Washington

 �� �B������G�B�10000 
Kansas, North Dakota, and South Dakota

 � �B������G�B�7500 
Florida, Illinois, Indiana, Louisiana, Mississippi, Montana,

 � �B������G�B�5000 
Alaska, Arizona, Hawaii, Oklahoma

 � �B������G�B�1000 
New Mexico, Wyoming, Wisconsin.
See also Michael L.Closen & Michael J. Osty, Illinois' Million-Dollar Notary Bond Deception, 141 Chi.
Daily L. Bull., March 2, 1995, at 6.
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�2. Id.

�3. Humphrey, supra note 1, at 211.

�4. Vincent Gnoffo, Comment, Notary Law and Practice for the 21st Century: Suggested

Modifications for the Model Notary Act, 30 J. Marshall L. Rev. 1063, 1086 (1997).
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Humphrey, supra note 1, at 214.
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City Consumer Serv., Inc. v. Metcalf, 775 P.2d 1065, 1069 (Ariz.1989).

�7. Humphrey, supra note 1, at 209.

�8. 5 ILCS 312/7-101 (1996).
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Burck v. Buchen, 116 P.2d 958, 961 (Cal. Ct. App. 1941).

�2. Humphrey, supra note 1, at 211.
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Kirk Corp. v. First Am. Title Co., 270 Cal. Rptr. 24, 40-41 (Cal. Ct. App. 1990).
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NCNB Nat'l Bank v. Spiwak, Circuit Court of Cook County, Illinois, No. 89-L-13696 (April20, 1994).

�4. Commercial Union Ins. Co. of N.Y. v. Burt Thomas-Aitken Constr. Co., 253 A.2d 469, 470 (N.J.

1967).
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� �Id.��f��4�3(>�%4�M�!H.� '��<I�.�G2%,��.��,���� "B�!H.

�2. Transamerica Ins. Co. v. Valley Nat'l Bank, 462 P.2d 814, 818 (Ariz. Ct. App. 1969).

�3. Michael L. Closen, Agency, Employment, and Partnership Law 6 (1984) [[[hereinafter Agency,

Employment] (citing Rest. (Second) of Agency § 1 (1959)).

�4. Id. at 7

�5. Id.
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�1. Id. at 3.

�2. Id.

�3. Agency, Employment, supra note 61, at 4 (citing Stockwell v. Morris, 22 P.2d 189, 194 (Wyo.

1933)).
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Rest. (Second) of Agency § 219 cmt. a (1959).
�2�����1.��.�)�1,�G�1,�+�1.=���]3,���4�.��4�1���2"�1��<1���=����"1Q�M��1���M�F1�����.�)�1,� "B�!H1.�3���1�. *

 f�2%,�M������G+��9�,��I�b")�M�n)�������� ��>�����
Rest. (Second) of Agency § 219 cmt. a (1959).

2. Agency, Employment, supra note 61, at 173.

�3. Id. at 209.
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 �2%,����(���G�9�,�0���y
Rest. (Second) of Agency § 219(2)(a)-(d) (1959).

�4. Rest. (Second) of Agency §228. � ���  
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Gottschalk, supra note 7, at 523 n.23 (citing Stone v. Hills, 45 Conn. 44, 29 Am. Rep.635 (1877)).
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�1. Rest. (Second) of Agency § 228.
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�1. Commercial Union Ins. Co. v. Burt Thomas-Aitken Constr. Co., 230 A.2d 498 (N.J. 1967).
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See, e.g., 5 ILCS 312/7-102(a) (1996); Fla. Stat. Ann. § 117.05(7) (West 1996).

�2. Id.
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California, Connecticut,Louisiana, New York, North Carolina and Pennsylvania. Id.
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Authorizing  the  assignment  of  interests  in  the  object  of      lease
to  others  and  the  manner  of  drawing  up  the  pertinent      deeds ,

investigating  the  transfer  of  the  contractual  position  of      the
tenant  in  the  contract  of  lease

    By  Asghar   Ghayem  Asghari

Abstract :
   Authorizing  the  assignment  of  interests  to  others  has  been  an  an  issue  of

concern  among  legal  scholars  in  general  and  notary  heads  in  particular .
Controversies  have  been  raised  regarding  its  execution ,  the  type  of  the  deed ,
the  manner  of  drawing  it  up  and  operation  of  the  courts  when  faced  with
such  a  request .   This  subject  is  of  greater  importance  in  connection  with
commercial  places  and  gives  rise  to  more  disputes .   The  present  article
explores  the  concept  of  assignment  of  interests  and  the  manner  of  drawing  up
the  relevant deeds .

Key  Words :   Authorizing ,  judgment ,  assignment  of  interests ,  deed ,
contract  of  lease ,  contract  of  settlement ,  transfer  of  contractual  position ,  the

manner  of  drawing  up  a  deed .

�
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Replacement  of  Security  Instrument  for  Debt  Instrument

   By :  Dr.  Mohsen  Izanloo1

  Abstract :
   The  cases  of  replacing  security  instruments  for  debt  instruments  are  clear

neither in  the  Registration  Code  and  relevant  bylaws ,  nor  in  the  Bylaw  On
Execution  of  Binding  Deeds .   In  this  article ,  we  will  investigate  not  only
waiver  of  security  as  an  obvious  instance  of  replacing  security  instruments  for
debt  instruments  but  also  other  instances  including  but  not  limited  to  partial ,
total  or  presumed  destruction  of  the  security  object ,  its  appropriation  by  public  
authorities  or  the  divulgence  that  the  object  pledged  is  subject  to  the  rights  or
claims  of  third  parties .

                                                                

�1. Lecturer  at  Tehran  University.
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Formalities  in  contracts  and  disorder  in  the  legal  order

   By :   Vadud  Barzi
1

Abstract :
   Since  long  ago ,  contracts  have  been  classified  under  various  headings

and  each  of  these  categorizations  has  been  based  on  a  specific  criterion .
One  of  the  usual  and  prevalent  classifications  is  simple/formal  contracts .   A
simple  contract  is  concluded  without  any  formalities  and  as  soon  as  the
parties  declare  their  intent  with  consent .   It  requires  no  further  action  to  be
formed .   Based  on  such  a  division ,  the  civil  code ,  in  the  chapter  related  to
the  conclusion  of  the  sales  contract  explicitly  declares :   “ The  contract  of  sale
is  concluded  once  the  buyer  and  the  seller  agree  on  the  object  of  sale  and
its  price .”   This  article  of  the  civil  code  is  codified  in  the  light  of  “simplicity  of
contracts”  principle .   This  principle  holds  that  wherever  there  is  doubt  as  to
whether  a  contract  is  simple  or  formal ,  it  shall  be  deemed  simple  in  respect
for  the  free  will  of  the  contracting  parties .   A  presumption  in  favor  of
formalness  equals  setting  barriers  over  the  free  will  of  persons  and  free  will
should  not  be  fettered  by  such  a  presumption .   Here’s  a  question !   Is  this
traditional  classification  and  reliance  on  the  principle  of  simplicity  of  contracts ,
sadly  insisted  upon  by  some ,  compatible  and  in  line  with  the  current
circumstances ?   To  what  extent  is  the  categorization  maintain  order  and  serve
public  interests ?   Has  the  principle  of  “simplicity  of  contracts”  been  founded  to
merely  provide  for  the  rule  of  man’s  free  will  or  has  it  been  so  interpreted  to
avoid  conflicts  and  contradictions  with  public  expediencies ?   Are  the  founders
of  this  principle  yet  able  to  defend  their  innovation  as  in  the  past ?   Do  social
policy  and  public  order  give  way  to  such  a  defense ?   Today ,  no  expert  can
support  contractual  freedom  as  was  done  long  ago  and  ignore  numerous
limitations  and  impediments  restricting  the  will  power .   Now ,  free  will  in
contracting  must  serve  and  be  in  line  with  the  public  interests  of  the  society .

  In  the  present  article ,  we  intend  to  analyze  and  criticize  the  past  and
present  procedure  in  legislations  and  evaluate  the  lawmaker’s  attention  to
national  interests  and  public  order  with  a  view  to  the  aforesaid  classification .
Of  course ,  we  will  content  ourselves  with  a  few  mentions  of  tens  of  points .

                                                                

�1. Notary  head  No.  77  Bonab  and  member  of  the  law school  faculty .
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The  legal  criterion  of  caution  for  notary  heads  and  their
employers

By :  Jerald  Habercon  and  Julie  Z.  Walf

  Translated  by :   Ali  Rezaii1

  Abstract :
   Caution  is  of  the  essence  of  the  notaryship  profession ,  not  only  in  Iran

but  also  in  all  other  countries .   Notary  heads ,  selected  from  amongst  legal
scholars ,  resort  most  to  caution  in  comparison  with  their  peers .   They
observe  caution  in  their  speech  and  conduct  and  while  drawing  up  deeds
which  is  regarded  as  their  legal  duty .   The  present  article ,  followed  by  its
translation ,  has  explored  the  topic  of  caution ,  its  criteria  and  legal
consequences  as  well  as  the  liability  of  the  notaries  and  clients  in  case  of
non-observance  of  caution .

                                                                

�1. :   MA  student  of  private  law ,  Shahid  Beheshti  University.
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 Land  Registration  in  English  Law

   By :   Mostafa  Elsan
1

  Abstract :
   In  English  law ,  immovable  property  in  the  form  of  land  means  the

earth’s  surface ,  the  subsoil  below  and  the  air  space  above  it .   It  also
includes  whatever  grows  on  land  and  the  buildings  constructed  therein .
Generally ,  in  common  law ,  the  rule  is  that  whatever  is  attached  to  land  shall
be  considered  part  of  it  and  therefore ,  in  the  sale  of  land ,  trees  and
buildings  are  transferred  as  well .

  Registration  of  land  in  UK  began  in  1925  with  the  ratification  of  Land
Registration  Act  and  since  then ,  proprietary  rights  on  land  in  England  and
Wales  has  been  either  “registered”  or  “unregistered” .

  What  appears  important  is  that  when  we  speak  of  land  registration ,  we
mean  registration  and  legalization  of  rights  on  a  land  and  not  the  land  itself .

  In  this  article ,  we’ll  study  different  types  of  rights  presumable  for  persons
on  land  and  its  registration  status .   The  issue  will  be  discussed  in  separate
parts  but  primarily ,  it  is  necessary  to  scrutinize  the  history  and  recent
developments  of  the  subject  in  English  law .

                                                                

�1. :   PHD.  Student  of  Private  Law  at  Shahid  Beheshti  University.
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Summary  of  German  Notaries  Act  [part  4]
[ Federal  Act ]

   Translated  by :  Dr.  Hoseingholi  Hosseininejad

   Compiled  by :   Naser  Nayebi1

   Abstract :
   In  the  previous  issues ,  you  read  the  translation  of  parts  of  the  German

Notary  Heads  and  Notary  Assistants  Act .   In  this  section ,  you’ll  study  articles
of  the  said  law  relating  to  the  settlement  of  financial  affairs  of  a  retired  or
detached  notary  head  together  with  the  governing  rules  of  district  notary head’s
association .

  1

                                                                

�1. :   PHD  student  of  private  law ,  executive  manager  of  the  magazine  and  notary  head

No.  221  Tehran
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Validity  of  Certified  Copies  in  Electronic  Documents

   Translated  by :   Gholamali  Bazyari  Sarvestani1

  Abstract :
   This  is  a  translation  of  the  article  titled  “ providing  evidence  with

transformed  signed  documents “  written  by  Daniel  Wilke ,  attorney  at  law  and
lecturer  at  Kassel  University ,  Germany .   Although  developing  in  the  light  of
day-to-day  technical  advancements ,  there’s  a  long  way  ahead  for  electronic
documents  and  their  certified  copies  to  reach  their  real  status ,  be
unconditionally  enforced  and  contain  a  legal  guarantee  of  validity .   That’s
because  creation  of  a  secure ,  authentic  and  stable  system  and  incorporation
of  new  rules  in  connection  with  these  types  of  documents  takes  time .

  1 :.

                                                                

�1. Notary  head  No.  36  and  member  of  the  editorial  board  of  the  magazine
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DROIT  PROFESSIONNEL  NOTARIAL

�By: Jean Yaigre And Jean- FranÇois pillebout

Translated  by :   Bahman  Razani1

  Abstract : �
  The  orientation  of  our  honored  State  Land  and  Deeds  Registry  to

promote  norms  and  methods  and  consequently  the  country’s  registration  rules
is  a  respectable  endeavor  recognized  by  experts  and  we  will  gradually  witness
its  impacts  on  legalizing  the  registration  affairs  of  our  country .   Naturally ,  in
this  process ,  trimming  and  pruning  the  current  registration  rules  is  more  or
less  focused  upon .

  Experience ,  however ,  has  indicated  that  any  amendment  to  or
replacement  of  the  stipulated  rules  requires  great  care ,  contemplation ,
negotiation  with  experts  in  the  field  and  also  investigating  the  norms  and
methods  of  similar  countries .

  Therefore ,  with  regard  to  the  closeness  of  Iranian  and  French  law  of
registration ,  it  seems  certain  that  a  study  of  the  elements  of  the  French
system  would  assist  the  State  Land  and  Deeds  Registry  in  those  amendments
and  replacements .   It’s  some  time  since  intellectual  and  scientific  exchanges
have  been  established  between  Iranian  Notaries  Association  and  the  French
universities ,  various  organizations  and  heads  of  French  notaries  thanks  to  the
efforts  of  the  Iranian  board  of  directors .   I  deemed  it  proper  to  translate  an
article  by  prominent  French  notary  heads ,  Dr.   …….  And  …….  To  Persian
and  present  it  to  honored  colleagues ,  experts  and  law  students  in  line  with
this  intellectual  exchange  and  that  comparative  study .

  1 :

                                                                

�1. Notary  head  No.  539  Tehran.
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The  Charter  of  the  World  Union  of  Notaries ,  Latin  system

   Translated  by :   Khosro  Abbasi  Dakani1

  Abstract :
   It’s  some  time  since  the  notaries and  notary  assistants’  association  has

decided  to  join  the  world  union  of  notaries ,  the  Latin  system .   Iran’s
accession  request  is  now  being  processed .   The  Union  has  sent  some  of  its
rules  including  the  charter ,  internal  bylaws ,  codes  of  conduct  and
occupational  principles  of  notaryship  to  The  Association  for  further  information
and  acquaintance  of  Iranian  notaries .   We  decided  to  further  acquaint  our
colleagues  with  the  Union  and  its  rules  through  the  publication  of  the  said
documents .   AT  first ,  we  present  to  our  dears  the  translation  of  the  Union’s
Charter .

  1 :

                                                                

�1. Notary  head  No.  106  Tehran  and  editor  in  chief  of  the  magazine .




